Bourr
CUMN[ﬁ]f\IGs

CONNERS
¢ BERRY,
Law OFFICES g
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Fax: (615) 252-6363 N

FaCsSIMILE (615) 252-2380

Email: hwalker@bccb.com INTERNET WEB http://www.bccb.com/

December 16, 1999 i

David Waddell

Executive Secretary

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505

In Re: Petition of ICG Telecom Group, Inc. for Arbitration with Bellsouth

Telecommunications, Inc. Pursuant to Section 252 of the Telecommunications
Act of 1996
Docket No. 99-00377

Dear David:

Please accept for filing Late-Filed Exhibit 2 and Late-Filed Exhibit 4 on behalf of ICG
Telecom.

Sincerely,

BOULT, CUMMINGS, CONNERS & BERRY, PLC
By: //l?/
Henry Walker, attorney for ICG
HW/nl
Attachment

cc:  Guy Hicks, attorney for BellSouth
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COMPARISON OF THE TEXAS ENFORCEMENT PLAN AND BELLSOUTH’S
ENFORCEMENT PROPOSAL

General Review:

The BellSouth’s proposal to the FCC is based on the Texas Remedy Plan. However,
BST’s proposal is a “watered down” version of the Texas Plan.

Fewer performance measures would trigger self-executing enforcement mechanisms
The annual penalty cap is considerably lower per state

The enforcement amount per measure is considerably lower

BST’s proposal would not become effective until 271 relief is granted in a state

Performance Measurements:

Texas -

The Texas Plan provides 121 measurements, of which 91 measurements are used to
calculate potential enforcement mechanisms.

BellSouth -
The BellSouth proposal to the FCC outlines only 21 measurements that would be used to
calculate potential enforcement mechanisms.

NOTE -

The FCC had imposed 36 performance measurements, all of which would be used to
calculate potential enforcement mechanisms, as part of its merger conditions for
SBC/Ameritech. The FCC merger conditions, however, recognized that the states in
which SBC/Ameritech operated were imposing their own set of performance measures
and enforcement mechanisms. The FCC performance measures and enforcement
mechanisms overlaid the measurements and enforcement plan developed by the various
state commissions.

Enforcement Mechanism Structure:

Texas —

The Texas Plan categorizes payments into Tier 1 enforcement mechanisms, which are
payable to the CLEC, and Tier 2 enforcement mechanisms, which are payable to the state
treasury. (See Attachment 1, “Appendix 1, Attachment 17 — Performance Remedy Plan”)

The Texas Plan categorizes the performance measures, which are used to calculate
potential enforcement payments as triggering Tier 1 and/or Tier 2 payments. (See
Attachment 1, “Appendix 1, Attachment 17 — Performance Remedy Plan”)

In addition, the measurements are further categorized as being “High,” “Medium,” and
“Low.” The monetary amounts for the Tier 1 and Tier 2 payments will vary according to
the “High,” “Medium” and “Low” designation. (See Attachment 1, “Appendix 1,
Attachment 17 — Performance Remedy Plan”)




The Texas Plan also varies the amount of the payment according to how many months the
ILEC has provided substandard performance. (See Attachment 2, “Attachment 17:
Performance Remedy Plan” page 10)

Texas also capped some measurements so that the monthly payment amounts could not
exceed a specified dollar amount. (See Attachment 2, “Attachment 17: Performance
Remedy Plan” page 10)

The monthly payment amounts vary from $25 to $150,000

BellSouth’s FCC Proposal -

The BellSouth proposal, which was modeled after the Texas plan, provides for Tier 1
enforcement mechanisms payable to the CLEC and Tier 2 enforcement mechanisms
payable to the state. (See Attachment 3, “Liquidated Damages Table for Tier 1 and Tier 2
Measures” page 75 of BellSouth’s Late Filed Hearing Exhibit AJV-1, Docket 99-00430
and Docket 99-00377)

BellSouth’s proposed monthly payment amounts vary according to how many months it
has provided substandard performance.

BellSouth’s monthly payment amounts vary from $.10 to $5,000

Annual Cap on Payments:
Texas —
The Texas Plan originally capped the annual payment liability for the ILEC at $120
million. However, the FCC strongly criticized this cap as being far too low to incite
compliance. Common Carrier Bureau Chief Lawrence Strickling wrote,
“In particular, the Bureau believes that the potential liability under such
a plan must be high enough that an incumbent could not rationally conclude
that making payments under an enforcement plan is an acceptable price to pay
for hindering or blocking competition.

“As a first step, the Bureau urges SWBT to consider increasing the $120 million
cap on payments under its plan. When viewed as a percentage of SWBT’s in-
state gross local revenues (approximately 2.19%), this amount of potential
liability may be insufficient to provide the assurances discussed
above.”(Attachment 4, Letter from Lawrence Strickling to Priscilla Hill-Ardoin,
SBC Telecommunications)

On December 16, 1999, the annual penalty cap for SBC in Texas was raised to $225
million, which is approximately 4.1% of SWBT’s Texas local revenues.

BellSouth —

BellSouth’s proposal to the FCC would cap BST’s liability at $120 million for all 9
BellSouth states.




BST proposes to cap the annual liability for Tennessee alone at $13,000,000.

BST’s approximate in-state local service revenues for Tennessee are $1,088,000,000.

A $13 million cap would be approximately 1.2% of BST’s local revenues for Tennessee.
Since the FCC has serious reservations about SBC’s original cap being 2.19%, BST’s
proposal would not provide enough of a financial incentive to provide an assurance that
non-discriminatory treatment would be discouraged.

NOTE —
Considering that SBC’s revenues in Texas exceed BST’s Tennessee local revenues, the
original cap of $120 million may be inappropriate.

Since the Texas cap now is approximately 4.1% of SBC’s Texas revenues, the TRA
might want to consider a similar percentage for BST. Using $1,088,000,000 as BST’s
Tennessee local revenues, a cap that approximates 4.1% would be $44 million.

Additional Monthly Cap in Texas —

The Texas Plan also has a monthly cap of $3 million payable to a single CLEC or $10
million monthly payable to all CLECs. If calculated damages exceed these caps, the
ILEC can initiate a show cause proceeding to demonstrate why it should not be required
to pay. The ILEC would have the burden of proof to demonstrate why it would be unjust
to require it to pay liquidated damages in excess of the applicable monthly threshold
amounts. However, even under this process, the ILEC is financially liable for the
maximum amount of $120 million annually.

Rational for Payment Amounts under Tier 1 Damages:

Texas —

The Texas Remedy Plan indicates:
“. .. SWBT [Southwestern Bell Telephone] and CLEC agree that proof
of damages from any ‘non-compliant’ performance measure would be
difficult to ascertain and, therefore, liquidated damages are reasonable
approximation of any contractual damage resulting from non-compliant
performance measure. SWBT and CLEC further agree that
liquidated damages payable under this provision are not intended to
be a penalty.” (Attachment 2, “Attachment 17: Performance Remedy Plan,
page 5).

BellSouth —

The BellSouth proposal indicates:
“Proof of damages resulting from BellSouth’s failure to maintain Enforcement
Measurement Compliance would be difficult to ascertain and therefore, liquidated
damages are a reasonable approximation of any contractual damages. Liquidated
damages under this provision are not intended to be a penalty.” (Attachment 3,
pages 26-27 of BellSouth’s Late Filed Hearing Exhibit AJV-1)




Availability:
Texas —

The Texas performance measurements and enforcement mechanisms are available now to
any CLEC.

BellSouth —
BellSouth’s proposal would not go into effect in Tennessee until the FCC grants BST 271
relief in Tennessee.

Statistical Calculation:

Texas —

Texas uses a modified z-test. Additionally, some measures set the performance threshold
at 95% of benchmark. The Plan also employees a “K” value that exempts a specific
number of missed measures from being incorporated into the payment calculation; the
purpose of the “K” table is to provide another layer of “forgiveness” for the ILEC.

BellSouth-

ICG is not able to comment on the statistical calculation presented in BST’s Late Filed
Hearing Exhibit since the Exhibit does not provide sufficient information for a thorough
analysis.




Attachments

Attachments 1, 2, and 4 are appended to the pre-filed testimony of ICG witness Gwen Rawling.

Attachment 2 is BellSouth’s Late Filed Hearing Exhibit AJV-1, filed in both this docket and in the

ITC-Deltacom arbitration proceeding.
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